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- Arising out of Order-In-Original No. 07/REF/ST/GS/2022-23 dated 10.03.2023 passed by
the Deputy Commissioner, CGST, Division — Gandhinagar, Gandhinagar Commissionerate
ardYerenat T AT & 9aT/ M/s Kalpatru Power Transmission Ltd., Plot No. 101,
(=) Name and Address of the Part-lll, GIDC Estate, Sector-28, Gandhinagar, Gujarat-

FHIS ATE T ANA-IL ¥ AT A HAT § AT 98 T4 A9 & WA FarRRafy f=r sy g qeny
SRR ol ST I STRIAT TSl 3G SR H< aohdll g, SraT Toh U 3asT o fo%g gl 99T gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

AT G T LA G-

Revision application to Government of India:

1) T ITE Qe ATEATEW, 1994 H &Y SAAq A= AT T HIHWAT & X § YR LT A
ST-GTT 3 TAH YTegan o v JACET siaae stefie qiee, {id €xenix, oy warery, Trered foem,
=Teft Wi, sftew §i waw, e °, 75 f&eell; 110001 & &6 ST =18y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@ o A g F g § o Gl e @ @ Gl avenr an s wrew # ar G
TUSTTR & TEY WUSTTR & A1 o ST g AT §, A7 Rt v a1 9o & =g og freft wrear &
7 {3 TOSTITE | g1 AT @l ITehdT o &I g5 3l :

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether <\ té:‘r'y\ or in a
warehouse. %G




(@)  HIRT & aTee R g ar yeor § Raifa g o ar grer & RfRwtor & suar o wy /e 0
SeqTee [ o [Ree & ArHe § St WIRa * areR Rt 1y ar wewr F Faifaa &

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M =R L B GIAT R AT AR & 18X (9T 1 g2 i) [Rata R = /e g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(F)  SifQw STET Y STUTET (o & ST & o7y ST s /e A1/ &t ¢ § &k U AR st 59
g TE [ F qaries o, oTdie & gy 9Tia af 997 9% a7 915 # & erfgf=as (7 2) 1998
gTar 109 g7 Agss g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) el Saared e (srfien) RammEst, 2001 % Raw 9 ¥ sigvia Ay yo=r dear g8 F v
siaat #, IfSq smaer & wi sweer ¥ Rets ¥ O awr % awger-emer oo srfier seer & <r-ar
giaal & 9ror ST e far ST Ayl S | @rar § &7 ged Y F siavd grr 35-% §
TRerTia o & ST & Te@ o T TY3M-6 AT i g o) gy =iyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS s & 91 Sigt €Ay Thy T 91§93 4T SHY S grat w93 200/ - B qFarT it
SITT X STgf AU U TG & SITaT &F @t 1000 /- Y 6 ST it Sl
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

1T 7, eI STATE o6 T T &< A 1 =raTiaes2or F wfa ardier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) vl ITTRT [ STTA=H, 1944 §Y ey 35-1/35-3 F siavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swicried uege § a7 SIqa & srerar 6 orfier, sriie & "raer o #tur o, Feaw
IqTEA {7 Td daren Srdieitg =arariaeee (Reee) €t aftrg e i, srememare & 2nd A7,
FEHTT A, raear, FREATR, gaarae-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalt /-demand /
refund is upto 8 Lac S Lac to 50 Lac and above 50 Lac respective} @ﬂﬁﬁ f@}m\of
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) e <0 QY § FE YA QAT FHT GHIAL BT & GT Th ol TGS 3 (o1 HIE AT G ITYh
&0 ¥ T ST RT3 9% % g gu o T forar wer w1 ¥ = & e genRafy sefish
FTATTEHTOT T T STYTS AT heatd TR T T SMAE ohalT ST § |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e e sfEfREE 1970 T deifa i ergyE -1 ¥ siwta aiRa g eager o
e AT gaen<yr TRy i srfaerrd & srear § F vels it T IRae & 6.50 & %1 =y
q[eeh feshe &I gIAT =TRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = & watda "rwel & [E=or e arer Rt v AR o eaw srenfa v strar € S T
[, TR SCATEH [ Td qaren< rdiefIa =amiaener (wraifafd) FHam, 1982 & Rfga @l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal - (Procedure) Rules, 1982.

(6)  WIHT Y, el IeITAT e o FaTehy Aot =amarieener (ffede) v gfa erfi=r & arer
# F9egHT (Demand) Td €€ (Penalty) #7 10% q& STT &A1 srfqary g1 grerifss, afderay 3 w0
10 ¥RIE TITC g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HeAlT TG [ 3T FATHT & faia, AT GHIT Faed il 7T (Duty Demanded)l

(1) ©S (Section) 11D % dga Maffa i,
(2) fora srer Ywde Hise & i,
(3) Srae wize FuwT & W 6 & aga g7 i

g YA ST * diaa e’ § uger qd STHT i gorAT JU Tdier aTiee & o 1Y 9d < &= 3T
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 &. Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ST F Wi STIer ATTRIHRor o WHer STl {[eeh 7T [k 41 &8 faarfad gr av 9 &g g
S o 10% YT I 3T 5@t Haer qve AT g1 a9 v & 10% I 9% i ST qahdlt gl
In view of above, an appeal against this order shall lie before the—’Fr;bunal on

payment of 10% of the duty demanded where duty or duty and pe -ty‘tarlré ;po\dlspute
or penalty, where penalty alone is in dispute.”




F. No. GAPPL/COM/STP/3009/2023

e 3reer / ORDER-IN-APPEAL

M/s Kalpatru Power Transmission Ltd., Plot No. 101, Part-IIl, GIDC Estate, Sector-
28, Gandhinagar, Gujarat-382028 (hereinafter referred to as the appellant) has filed the
present appeal against Order in Original No. 07/REF/ST/GS/2022-23 dated 10.03.2023
[hereinafter referred to as “impugned order”] passed by the Deputy Commissioner,
CGST, Division — Gandhinagar, Gandhinagar Commissionerate [hereinafter referred to as
“refund sanctioning authority”]. |

2. Briefly stated, the facts of the case are that an investigation was initiated against
the appellant alleging short payment of service tax under various services. = The
investigation culminated into issuance of SCN No. DGCEI/AZU/36-15/2013-14/593
dated 17.04.2013, wherein the service tax demand of Rs.10,01,69,146/- was proposed
alongwith interest and penalty. The said SCN was adjudicated vide OIO No. AHM-
EXCUS-003-COM-029-14-15 dated 20.01.2015 confirming the duty, interest and penalty.
Aggrieved by the 'said OIO the appellant went in appeal and Hon'ble CESTAT
Ahmedabad vide Order No. A/10685-10686/2022 dated 10.06.2022 allowed the appeal
with consequential relief. '

2.2  Consequently, the appellant filed a claim seeking refund of Rs.3,01,06,012/- (paid
during the investigation) and Rs.75,15,000/- (paid as pre-deposit for filing appeal before
Hon'ble CESTAT). The refund sanctioning authority vide the impugned order, sanctioned
the refund claim of Rs. 1,09,85,243/- (Rs.75,15,000/- along with interest of Rs.34,70,243/-
@6%) under the provisions of Section 35F and 35FF of the Central Excise Act, 1944, read
with Circular No 984/08/2014-CX dated 16.09.2014, Circular No. 1053/02/2017-CX dated
10.03.2017 and Section 142(3) of the CGST Act, 2017.

3. Aggrieved by the impugned order, the appellant preferred appeal on the
grounds elaborated below;

> In the Refund Application dated 28.12.2022, the Appellant had claimed the total
refund of Rs. 3,76,21,012/- (Rs. 3,01,06,012 + Rs. 75,15,000/-). However, the Ld.
Asst. Commissioner in the impugned order has significantly reduced the amount of
refund to Rs. 75,15,000/- which was paid by the Appellants towards condition of
pre-deposit. The Impugned Order has failed to even consider that the Appellants
had in fact also claimed refund of Rs. 3,01,06,212/- which was paid during the
investigation. Before substantially reducing -the interest entitlement of ‘the
Appellant in the impugned order, the Ld. Asst. Lommissioner did not offer any
opportunity to the Appellant to substantiate their claim, by issuing a show cause
notice or granting a personal hearing, in compliance of the principles of natural
justice. Reliance is placed in the case of Torane Ispat Udyog Pvt.-Ltd. v. Union of
India, Writ Petition (L) No. 8566 of 2022 (Also: 2022 (8) TMI 1144-Bombay High
Court), wherein Hon'ble Bombay High Court has observed that the concerned
officer is bound to furnish reasons to the assessee and the assessee is entitled to
file objections. Thereafter, the Authority shall proceed to pass a speaking order.
Hon'ble Supreme Court in the case of Dharampal Satyapal Ltd. vs. Deputy
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F. No. GAPPL/COM/STP/3009/2023

Commissioner of Central Excise, (2015) 5 TMI 500-Supreme Court, wherein it was
‘observed:.

"It s also trite that when a statute is silent, with no positive words in the Act or Rules spelling
out need to hear the party whose rights or interests are likely to be affected, requirement to
follow fair procedre before taking a decision must be read into statute, unless the statute
provides otherwise." '

In the Impugned Order, the refund claim of the Appellant as partially decided to
the extent of Rs. 75,15,000/- without even considering the remaining amount of Rs.
- 3,01,06,012/-which was paid by the Appellants during the course of investigation is
in violation of established principles of natural justice as Ld Adjudicating Authority

' '-:'h'ad heither issued any show.cause notice nor offered any opportunity of personal
‘hearing to the Appellant before passing the Order. The Impugned Ordel is liable to
~be set aside to such extent. -

The Appellant is entitled for refund of the amount of Rs. 3,01,06,212/- which was
paid during the adjudication proceedings along with applicable interest, in terms
of Section 35 F and 35 FF of the Central Excise Act, 1944. As per the said provisions
an assessee is entitled for interest in terms of Section 35FF of the Central Excise
Act, 1944 in respect of an amount deposited under Section 35F of the Central
_ Excise Act, 1944. Further, such interest would be computed from the date of
‘payment till the date of refund. Y |

The quantum of pre-deposit as mentioned in Section 35F is the minimum amount
of deposit which is mandatorily payable by an assessee for admission of an appeal
either before Commissioner (Appeals) or before the Hon'ble CESTAT Section 35F of
the Central Excise Act. 1944 only states that such amount is necessarily required to
be paid by an appellant before preferting the appeal and does not stipulate that
ény' amount in excess thereof would not be treated as a deposit. Hence, the
understanding in the Impugned Order is incorrect. They relied upon the following
judgments of Hon'ble Courts and Tribunals in case of :

o Rohit Springforms Pvt. Ltd. - 2020 (2) TMI 189 CESTAT MUMBAI

o Kukreti Steels Ltd.- 2021 (8) TMI 751 - CESTAT New Delhi

o Maithan Ceramics Ltd. - 2019 (367) ELT 670 (Tri. - Hyd.)

o ITC Limited - 2022 (6) TMI 674 Cestat New Delhi

o Sandvik Asia Limited -2006 (1) TMI 55 Supreme Court

Tt is evident from the above case laws that the Appellant is entitled to the refund of
'~ the entire amount paid by them during the course of proceedings, including the
amount paid under protest. The above amount is liable to be refunded along with
interest from the date of its payment to the date of granting of refund in terms of
Section 35FF of the Central Excise Act, 1944. Thus, the Impugned Order, deserves
to be quashed to the extent it has not granted the refund of Rs. 3,01,06,212/-paid
by the A‘ppellants along with interest.
'Wlthout prejudice to abave and presuming without ?d@ G that,

deposited prior to filing of the appeal is not a deposit L(gcf r §é‘gt;!’bn |
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F. No. GAPPL/COM/STP/3009/2023

CBEC Circular dated 16.9.2014, it is submitted that it would still be a deposit with
the Government, which would be refundable with interest under Article 265 of the
Constitution of India. Reliance is placed on the decision of Jain Irrigation Systems
Ltd. vs. Commissioner of Central Excise, Nashik, 2015 (9) TMI 688 - CESTAT
MUMBAI wherein it was held that once an amount has not been paid as tax, it
necessarily partakes the nature or colour of a deposit. Thus, in the present case,
the amount deposited after issue of show cause notice and before filing of appeal
is in the nature of deposit with the Government, which is refundable along with
interest under Article 265 of the Constitution. '

The appellant is entitled to refund of the principal amount of Rs. 3,01,06,212/- and
interest on the entire refund amount under Section 35FF, from the date of
payment of the said amount till the date of refund as the entire amount was
deposited by the Appellants in the nature of pre-deposit under Section 35F. Once
the amount is in the nature of pre-deposit under Section 35F, the Appellant is
entitled to interest under Section 35FF of the Central Excise Act, 1944 from the
date of payment of such amount to the date of its refund.

Reliance in this regard, is placed on the following cases, wherein it was held that
the amount deposited during the course of investigation is in the nature of pre-
deposit under Section 35F and thus, interest @ 12% is to be granted on the same
from the date of payment. '
o Jai Bhawani Concast Pvt. Ltd. -, 2022 (9) TMI 1281-CESTAT NEW DELHI
o Rishabh Transformers- 2022 (6) TMI 378 - CESTAT NEW DELHI
o Allied Chemicals and Pharmaceuticals Pvt. Limited vs. - 2022 (4) TMI 929-
CESTAT NEW DELHI
o Amar Pratap Steels Pvt. Ltd. - 2022 (8) TMI 536 — CESTAT NEW DELHI
o Gautam Industries and Industrial Casting - 2022 (1) TMI 507-CESTAT
CHANDIGARH

Hence, in view of the above case laws, the Appellants are also entitled to interest
on the entire amount which was deposited by them during the course of
proceedings. Thus, to the extent the Impugned Order has considered only the
amount of Rs.75,12,686/- towards 7.5% pre-deposit and has granted interest only
on that amount, the Impugned Order deserves to be quashed. The Appellants are
entitled to interest on the entire amount paid by them i.e. Rs. 3,76,21,012/-

CBEC Circular dated 16.09.2014 uses the terminology 'date of deposit' and further
provides that the date of filing of appeal would be treated as date of deposit and
accordingly, the interest would be payable from the said date of deposit only.
However, Section 35FF of the Central Excise Act, 1944 provides for grant of interest
on the refund of pre-deposit amount from the date of payment of such amount.
Further, there is no deeming fiction provided under the said section as to what
would be deemed as date of payment. Therefore, in light of the settled legal
proposition, it is submitted that the Appellant is entitled to interest on the
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some of the above judgments whereas the interest granted in the Impugned Order
is at 6%.

> Hon'ble Courts have granted interest from the date of actual payment in the above
judgments, but also granted compensato‘r‘y interest at 12% in some of the cases. In
~ the present case, even if the case of the Ld. Adjudicating Authority in the
Impugned Order is accepted for the sake of argument, then for the remaining
amount of deposit, interest is required to be calculated at the compensatory rate
of 12%, and not the statutory rate of 6% under Section 35FF of the Central Excise

Act, 1944,

>  The Appellant requested to quash and set aside the Impugned Order-in-Original
dated 10.03.2023 to the extent that it denies the refund of the amount of
Rs.3,01,06,212/-along with interest to them

4, Personal Hearing in the case was held on 25.10.2023. Shri Ambarish Pandey,
Advocate, appeared for personal hearing on behalf of the appellant. He reiterated the
contents of the written submission and requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of appeal in the

appeal memorandum, additional written submission, oral submissions made during

personal hearing and the documents available on record. The issue to be decided in the
present appeal are;

a) Whether not granting refund of Rs.3,01,06,212/- paid during the investigation is
legal and proper or otherwise?

b) Whether restricting the interest on the amount of Rs.75,15,000/- instead of
Rs.75,12,686 (actually paid) is legal and proper or otherwise?

¢) Whether appellant is eligible for interest @12% instead of 6% granted by the
refund sanctioning authority.

6. The appellant during the period of investigation deposited amount of
Rs.3,01,06,012/- in March, 2016. A notice was issued and subsequently decided against

the appellant vide OIO dated 20.01.2015. The appellant challenged the said OIO before
Hon’ble CESTAT Ahmedabad and additionally deposited an amount of Rs.75,25,000/- as -
pre-deposit at the time of filing appeal. However, in the appeal proceedings, the matter
was decided in their favour and consequently they filed a claim on 28.12.2022, seeking
refund of said amounts. In the refund claim filed the appellant also placed on record
their letter no. KPTL/2015-16/SCN/715 dated 15.3.2016, informing the JDC that the
amount of Rs.3,01,06,012/- deposited as tax and paid under protest would be reflected
as receivable in their books of account and that they would avail CENVAT credit of this
amount after one month from the date of communication. The department may
intimate the objection if any. In response, the JDC vide letter dated 09.05.2016,
informed that the pre-deposit of said amount cannot be availed as CENVAT credit as the
same will not qualify as service tax paid. As the act of paymg service tax under protest
and then availing the. CENVAT credit of the same contradlcts&‘é@-:aothep‘\ Alongwith the
claim they also submitted C.A. certificate dated 22.12.202% ctﬂn’mng on availment of
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F. No. GAPPL/COM/STP/3009/2023

said amount against any service tax or other liabilities and have shown the same as
recoverable in their Books of Accounts. e

6.1 It is observed that Hon'ble CESTAT Ahmedabad decided the issue on merits in
favour of the appellant wherein the entire demand confirmed vide OIO dated
20.01.2015 was set-aside on meérits. Therefore, the amounts i.e. the amount of
Rs.3,01,06,012/- paid during the investigation and Rs.75,15,000/- paid as pre-deposit for
filing appeal before Hon'ble CESTAT shall be eligible for refund. However, the refund
sanctioning authority sanctioned refund of only Rs.75,15,000/- alongwith interest of
Rs.34,70,243/-. The impugned order is silent on the admissibility of refund claim of
Rs.3,01,06,012/- paid during the investigation as no findings were recorded on this
account. The appellant submitted C.A. certificate dated 22.12.2022 confirming non-
availment of said amount against any service tax or other liabilities and have shown the
same as recoverable in their Books of Accounts, however, no findings was recorded
countering their submissions. I find that the amount paid by the appellant, during the
course of investigation and appropriated against the confirmed demand cannot be
retained by the department when the said demand was subsequently held as un-
sustainable on merits by Hon'ble CESTAT. Rejection of refund of such amount should be
made by raising a SCN and following the principles of natural justice, which I find was
not followed by the refund sanctioning authority. The adjudicating authority by not
recording the rejection of refund claim of Rs.3,01,06,012/- has denied the justice to the
appellant. As natural justice is the essence of fair adjudication, I find that the issue
pertaining to the refund of Rs.3,01,06,012/- needs to be remanded back to the refund
sanctioning authority for passing a speaking order after granting personal hearing to
the appellant.

6.2  Further, attention is also invited to Circular No. 984/8/2014-CX., dated 16-9-2014,
wherein Board at para-3 has clarified that; -

31 Payment made during the course of investigation or audii, prior to the date on which
appeal is filed, to the extent of 7.5% or 10% subject to the limit of Rs. 10 crores, can be

considered to be deposit made towards fulfillment of stjpulation under Section 35F of the Central
Excise Act 1944 or Section 129F of the Customs Act, 1962. Any shortfall from the amount

stipulated under these sections shall have to be paid before filing of appeal before the appellate
authority. As a corollary, amounts paid over and above the amounts stipulated under Section 35F '
of the Central Excise Act. 1944 or Section 129F of the Customs Act, 1962, shall not be treated as
deposit under the said sections. -

32 Since the amount paid during investigation/audit takes the colour of deposit under
Section 35F of the Central Excise Act. 1944 or Section 129F of the Cusioms Act, 1962 only
when the appeal is filed, the date of filing of appeal shall be deemed to be the date of
deposit made in terms of the said sections.”

Any amount paid during investigation takes the colour of deposit. So, where the
appeal is decided in favour of the party/assessee, they shall be entitled to refund of the
amount deposited along with the interest at the prescribed rate from the date of
making the deposit to the date of refund in terms of Section 35FF of the Central Excise
Act, 1944 or Section 129EE of the Customs Act, 1962. 4‘; ﬂ"-';a»
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As regards, the payment of interest, it is observed that at para-5 of aforesaid

circular, it is clarified that the refund of pre-deposit is to be made alongwith interest at
the prescribed rate from the date of making deposit to the date of refund in terms of
‘Section 35FF. ‘

7.1

“5. Refund of pre-deposit :

5.1 Where the appeal is decided in favour of the party/assessee, he shall be entitled to refund of
the amount deposited along with the interest at the prescribed rate from the date of making the
deposit to the date of refund in terms of Section 35FF of the Central Excise Act. 1944 or Section

129FF of the Customs Act. 1962,

5.2 Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-deposit need not

 be subjected to the process of refund of duty under Section 118 of the Central Excise Act, 1944 or

Sectioh 27 of the Customs Act, 1962. Therefore, in all cases where the appellate authority has
decided the matter in favour of the appellant, réfund with interest should be paid to the appellant
within 15 days of the receipt of the letter of the appellant seeking refund, irrespective of whether
order of the appellate authority is proposed to be challenged by the Department or not.

5.3 If the Department contemplates appeal against the order of the Commissioner (A) or the
order of CESTAT, which is in favour of the appellant, refund along with interest would still be
payable unless such order is stayed by a competent Appellate Authority.

5.4 In the event of a remand, refund of the pre-deposit shall be payable along with interest.

5.5 In case of partial remand where a portion of the duty is confirmed, it may be ensured that

" the duty due to the Government on the portion of order in favour of the revenue is collected by

adjusting the deposited amount along with interest.

5.6 It s reiterated that refund of pre-deposit made should not be withheld on the ground that

Department is proposing to file an appeal or has filed an appeal against the order granting reljef -
to. the party. Jurisdictional Commissioner should ensure that refund of deposit made for hearing
the appeal should be paid within the stipulated time of 15 days as per para 5.2 supra.”

Section 35FF inserted vide F.A. (No.2) Act, 2014, w.e.f 6.8.2014, stipulates that any .

amount paid for filing appeal has to be treated as pre-deposit and interest shall accrue

from the date of payment till the date of refund of such amount. Further, the rate of
interest is prescribed in Notification No.24/2014-C.E. (N.T.), dated 12-8-2014. Interest @

6% per annum has been fixed for delayed refund of pre-deposit under Section 35FF of
Central Excise Act, 1944. '

7.2

the

[SECTION 35FF. Interest on delayed refund of amount deposited under section 35F. —
Where an amount deposited by the appellant under section 35F is required to be refunded
consequent upon the order of the appellate authority, there shall be paid to the appellant
interest at such rate, not below five per cent. and not exceeding thirty-six per cent. per annum as
/s for the time being fixed by the Central Government, by notification in the Official Gazette, on
such amount from the date of payment of the amount till, the date of refund of such amount :

Provided that the amount deposited under section 35F, prior to the commencement of the
Finance (No. 2) Act, 2014, shall continue to be governed by the provisions of section 35FF as it
stood before the commencement of the said Act.]
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in the instant case, the refund sanctioning authority has mé\ﬁ;}@6% on

amount Rs.75,12,686/- instead of considering the ‘:ftuaiﬁ:,p eposit of
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Rs.75,15,000/- made by the appellant. As far as the rate of interest is concerned, I find «
that the interest rate has correctly fixed @6%. .However, by restricting the interest on
the amount Rs.75,12,686/-, I find that the adjudicating authority has not acted in
accordance with the law. Any amount deposited by the appellant under Section 35F has

to be returned with applicable rate of interest, irrespective of the fact whether the
payment made exceeded 7.5% of duty amount. The appellant has deposited
Rs.75,15,000/- as pre-deposit challenging the confirmed demand. So long as the
amount represent pre-deposit, interest shall be granted on this amount considering the
same as pre-deposit without restricting the amount to 7.5% of duty. Thus, I find that the
appellant is eligible for interest on entire amount of deposit made i.e. Rs.75,15,000/-.

8. In view of the discussion and findings in the foregoing paras, I partially set-aside
the impugned order and remand the matter back to the refund sanctioning authority to
re-examine the issues listed at para-5 (a) and (b) and pass a speaking order after
following the principles of natural justice.
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The appeal filed by the appellant stands disposed off in above terms.
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BY RPAD / SPEED POST

To
M/s Kalpatru Power Transmission Ltd., - Appellant

Plot No. 101, Part-III, GIDC Estate,
Sector-28, Gandhinagar,
Gujarat-382028.

The Deputy Commissioner, - Respondent
CGST, Division — Gandhinagar,
Commissionerate Gandhinagar.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.
3. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

A —&Guard File.
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